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LORD JUSTICE BROOKE:  On 3rd February 1998 at Maidstone Crown Court the appellants were convicted of causing grievous bodily harm with intent (count 1) and of intimidating a witness (count 2).  On 24th February, Baldev Singh and Jarnail Singh were both sentenced to five years' imprisonment on count 1 and four years' imprisonment (concurrent) on count 2.  Chamkaur Singh was sentenced to three years' detention in a young offender institution on count 1 and to a similar concurrent term on count 2.
      Baldev Singh and Jarnail Singh were also each ordered to pay compensation of £5,000 to Mandeep Gill, with one year to pay.
      The appellants were jointly indicted together with Gurdip Singh, who was convicted on both counts and sentenced to concurrent terms of three years' detention in a young offender institution, and Kulvinder Gill, who was convicted on count 1 and sentenced to eighteen months' imprisonment.
      The three appellants now appeal against conviction by leave of the single judge.  He refused Chamkaur Singh's appeal against sentence, which has not been  renewed and has now lapsed.  Applications for leave to appeal against sentence and extensions on time on behalf of Baldev Singh and Jarnail Singh were received almost six months out of time and have been referred by the Registrar to the full court.  We are satisfied that there is good reason for granting an extension of time, and we so grant it.
      The case arose out of a dispute between Mandeep Gill on the one hand and his wife, Kulvinder Gill, and her family on the other.  Jarnail Singh is Kulvinder Gill's father.  Baldev Singh is his brother, and Chamkaur Singh and Gurdip Singh are Baldev Singh's sons.  On three occasions prior to the alleged offence, Mandeep Gill visited the local council, the police and the Official Receiver.  It was the prosecution case that during these visits he implicated members of Kulvinder Gill's family in a substantial housing benefit fraud. On 9th April 1997, following telephone calls from Kulvinder Gill to her father, Baldev, Jarnail, Gurdip and Chamkaur Singh arrived at Mandeep's home.  Mandeep was punched, kicked and beaten with a hockey stick. He sustained serious injuries.  The principal issue for the jury was whether all the co‑accused had taken some part in the beating, or whether Mandeep had attacked Chamkaur first and fought with him, and Chamkaur had hit  him in self‑defence while the others attempted to separate them.
      Mandeep Gill told the jury that in late 1995 and early 1996, Baldev and Jarnail Singh had sought to involve him in making false claims for housing benefit. He refused to do this and they threatened him with violence.  There followed an incident on 14th January 1996 and a telephone call in August of the same year, after which he made a complaint to the police. Initially, Kulvinder supported him, but this changed when he visited India in 1996.  In February 1997, Mandeep said that he went to the DSS and made a statement to a fraud investigator.  In March 1997, Kulvinder left her husband.
      In April 1997 the local Sikh community arranged two meetings to try to resolve the dispute between Mandeep and Kulvinder and her family.  At these meetings Jarnail and Chamkaur had to be restrained from assaulting Mandeep.  After the second meeting, Kulvinder returned to Mandeep.
      Mandeep told the jury that on 9th April 1997, following telephone calls by Kulvinder to her father, the four co‑accused broke into his home and beat him. He said all four male co‑accused kicked him.  Kulvinder shouted, "There's a hockey stick" and "Disfigure his  face".  Chamkaur picked up the hockey stick and hit Mandeep over the head with it, and Jarnail shouted, "Kill him".  Both Chamkaur and Gurdip hit him about the body with the stick, and both spat in his face.  He was bleeding profusely.  At some stage, Kulvinder told them to stop, and they did so.  After the attack, Mandeep said that Chamkaur tried to force him to hold two kitchen knives (in order, said the Crown, to lend credence to their defence).  He was also made to sign papers renouncing his position in the community and his immigration status; while he was doing this, Chamkaur continued to hit his hands, arms and mouth with the hockey stick.  Gurdip also hit him.  He was forced to record an apology for the wrongs he had allegedly done to his wife, and was hit when he did not speak loudly enough (the jury were provided with a copy of this recording, annotated by Mandeep with the identity of the speakers.  All the appellants were identified as speakers.)  Later, Kulvinder said, "The job's now done", and Jarnail told her to wash the blood away.  The male co‑accused then left, and while Kulvinder was cleaning up the room, Mandeep said that he left the house and called the police and ambulance services from a nearby telephone box.
      Cross‑examined at length, Mandeep agreed that he  was disappointed with his marriage and his life in England.  He accepted that he had acquired the right to live permanently in the United Kingdom, although he said he did not regard this as very important.  He denied that he had any grievance against the Singh family; the dispute with them had arisen because he refused to make fraudulent claims for housing benefit.  He accepted that he was disappointed when the Singh family were not arrested after he made a complaint of fraud to the police, but he said that he knew that their arrests would follow in time.  He denied drinking to excess or abusing his wife, but he accepted that he had made disparaging comments about the family to third parties.
      Baldev, he said, had been the main director of the attack on 9th April.  Mandeep said that he did not know how the knives which were later found on the side of the sofa had got there: when he returned from hospital all his belongings had been removed.  He denied that he was the aggressor.  He said that when they had arrived at his house prior to the attack, Jarnail had said that they had come because he had made a complaint about them.  (He had not previously mentioned this to the police.)  He agreed that nowhere in the transcript of the recording could Jarnail be heard telling him what to say.  He believed the reason for the attack was to  prevent him from speaking further about their fraudulent benefit claims.  His injuries consisted of cuts and bruising to the face and body, reduced vision in one eye, a broken left cheekbone, two broken teeth and a broken bone in his foot.
      Alan Moss, a housing benefit fraud officer, confirmed that he had visited and interviewed Baldev and Chamkaur Singh in connection with housing benefit applications relating to addresses in Gillingham. He subsequently took a witness statement from Mandeep Gill.
      Gurdev Dosanjh, a member of the Sikh temple, gave evidence concerning his attempts to reconcile Mandeep and Kulvinder and her family.  He said that he telephoned Jarnail on 10th April, having heard about the attack on Mandeep.  Jarnail claimed that Mandeep had been swearing at Kulvinder and they had gone and "slapped him around".  On 11th April, Mr Dosanjh saw Baldev and Jarnail at the temple, and he said that Jarnail apologised for the attack on Mandeep, claiming that Mandeep had been maltreating Kulvinder.
      Police Constable Sandu saw Kulvinder, who told him that there had been a domestic dispute.  He also saw Mandeep in hospital and thought that his breath smelt of drink, although he was not drunk.
      The defendants were all arrested on 14th April  1997 and police found the documents that Mandeep had been made to sign at Baldev's address.  The tape he had made was found in Chamkaur's bedroom.  Bloodstained shoes and clothing belonging to Chamkaur and Gurdip were also recovered.  Gurdip's shoes were forensically examined and found to be stained with Mandeep's blood in a manner consistent with their having been used to kick him.  Mandeep's blood was also found on the hockey stick. Knives were also found at Chamkaur's flat.
      Chamkaur, who was interviewed on three occasions, gave an account of the background of the incident but made no complaint relating to Mandeep's alleged maltreatment of Kulvinder.  He said at first that he and Jarnail had driven alone to the house, but he later accepted that Baldev and Gurdip were also in the car. He claimed that Mandeep had attacked him with a hockey stick and he had retaliated, but continued after Mandeep had stopped hitting him.  He said that towards the end of the incident, Baldev and Gurdip came in and told him to stop.  He agreed that during the making of the tape, he had threatened to break Mandeep's arm with a hockey stick, but he denied that he had actually hit him at that stage.
      Gurdip was interviewed on four occasions.
      Jarnail was interviewed three times.  He said his  daughter had telephoned him, crying and complaining that Mandeep had hit her.  He and Chamkaur went to the house and Mandeep opened the door holding a hockey stick, which he used to attack Chamkaur.  Mandeep was drunk. A fight ensued between Chamkaur and Mandeep, while Jarnail remained in the passage and told them to stop. He also referred to the knives next to the sofa.
      Baldev was interviewed four times by the police. He maintained that he had not been at Mandeep's home at all that evening, but was at home in bed.
      Kulvinder was interviewed three times.
      At the trial Chamkaur told the jury that he had caused all Mandeep's injuries; he said all Gurdip had done was to try to separate him and Mandeep.  He said he had lied in interview about who took the hockey stick from Mandeep.  He also said that he had found two knives hidden down the side of the sofa when he was looking for his inhaler after the fight.  He denied that he had tried to press the knives into Mandeep's hands and said that he had not intended to cause him serious harm. Mandeep was not forced to sign the letters, but he admitted bending his fingers back.  He denied that the family had agreed a false story after the offence.
      Gurdip said that he was unaware of any fraud and he did not know that Mandeep had any involvement in the  family business.  He said that he had gone to Mandeep's home on 9th April to find Mandeep hitting Chamkaur with a hockey stick.  He said that he managed to take the hockey stick away from Mandeep twice, and tried to separate them using his legs, but he denied kicking Mandeep.  Mandeep appeared to have been drunk.
      Jarnail gave evidence broadly consistent with his comments in interview.  He denied telling Kulvinder to clean the blood off the room.  He referred to the problems between Kulvinder and Mandeep, but he gave no evidence of complaints by her to him personally or of having witnessed anything untoward.  He said that Mandeep had tried to hit him on a previous occasion in February.  Mandeep had said that he would use Kulvinder for a year and then remarry.
      Baldev admitted that his assertions in interview were untrue and that he had gone to the house with the others.  He said he did not see Mandeep being punched, kicked or hit with a hockey stick.  He had gone to the house purely to try to sort out the problem between Mandeep and Kulvinder.  Mandeep had been asked to sign the letters before he left because he had already indicated his intention of returning to India.  Baldev said he himself had offered to buy Mandeep's ticket and take him to the airport. 
      He said that he had not agreed to tell a false story with the other co‑accused, but Jarnail had prompted his lies in interview.  He had lied because he was afraid and did not want to implicate Kulvinder.  He denied that Gurdip Dosanjh had asked him, "Why did you do it".  He also denied that he had apologised to him. He also maintained that the tape did contain allegations about Mandeep's abuse of Kulvinder, and said that Mandeep was not intimidated into making the tape. He denied threatening or kicking Mandeep.
      Kulvinder did not give evidence at the trial.
      Before the commencement of the appellants' trial, the defence applied (unsuccessfully) for disclosure of matters discovered in respect of the housing benefit fraud allegedly perpetrated by members of the Singh family.  Two grounds were relied on: firstly, that the issue was directly relevant to the case, and it would be impossible to avoid reference to it, and secondly, that the credibility of Mandeep Gill might be undermined if it transpired that there was no housing benefit fraud.
      The judge said that the Crown's obligation was limited to the provision of material likely to assist the defence or undermine the prosecution case.  Since the issue in the case was whether the appellants had beaten Mandeep Gill, the judge considered that he could  not make the order for disclosure as requested, although he indicated that he would encourage the Crown to respond sympathetically to a defence request for such information.
      The judge then heard submissions supporting an application to sever the two counts of the indictment. The judge ruled that the counts were properly joined. He stated that the matter was not so prejudicial that the appellants could not receive a fair trial, and it would be dealt with in the summing‑up.
      In response to a submission of no case to answer upon both counts of the indictment, the judge ruled that there was ample evidence upon which a jury could convict and that both counts should be left before them.
      As we have said, the jury convicted all three defendants on each count on the indictment.  The single judge granted them leave to appeal against conviction on the single issue whether or not there was evidence that an offence under section 51 of the Criminal Justice and Public Order Act 1994 had been committed.  This provides, as far as is material, that:
"(1)     A person who does to another person‑‑‑
 
(a) an act which intimidates, and is intended to intimidate that other person;
(b) knowing or believing that the other person is assisting in the investigation of an offence or is a witness or potential witness or juror or a potential juror in proceedings for an offence;
 (c) intending thereby to cause the investigation or the course of justice to be obstructed, perverted or interfered with,
 
commits an offence." 
Section 51(9) contains a definition of the words "investigation into an offence", which means:
"Such an investigation by the police or other person charged with the duty of investigating offences or charging offenders." 
      Mr Feder has mounted an argument along these lines: that the defendants contended before the judge, as they did before us, that there was no evidence that the investigation of an offence was proceeding.  No evidence was adduced before the jury in relation to Mandeep's visits to the Official Receiver and the police.  So far as his visit to Mr Moss was concerned, Mr Feder said that all that Mr Moss' edited statement said was that Baldev Singh and Chamkaur Singh had submitted applications to the Gillingham Borough Council in respect of housing benefit, that he had visited and spoken to the applicants at the addresses they gave in connection with his enquiries to verify their respective applications, and that on 13th February 1997 he had interviewed Mandeep Singh Gill at Gillingham Council and subsequently obtained a witness statement from him.
      In his summing‑up on these matters, the judge said:
"Defence counsel have argued that there is no evidence before you that supports the view that any investigation  was under way at all.  You will remember that Mr Feder called the investigation issue a "red herring".  What is not disputed is that on three occasions Mandeep went to the council and the Official Receiver and according to evidence from him that was not challenged he went with Kulvinder to the police.  Those authorities have certain duties to enquire into complaints and you may think as night follows day that some sort of enquiry or investigation took place following Mandeep's visits; whether or not they did is something that you may wish to consider.  Really that is not the point because the Crown do not have to prove that, in fact, there was an investigation under way.  All they have to prove is that the defendant whose case you are considering either knew or believed that there was [an investigation] or that Mandeep was a witness or potential witness in proceedings for an offence; that means existing proceedings or proceedings that the defendants expected might be commenced. The Crown does have to proved that the defendant intended to cause the investigation or the course of justice to be obstructed, perverted or interfered with and the course of justice includes the commencement of proceedings against someone." 
A little later at page 17 of the transcript the judge summarised Mandeep's evidence.  He said:
"Mandeep told you in evidence that in late 1995 and early 1996 Baldev and Jarnail sought to involve him in making false claims for housing benefit.  That produced tension between them.  It culminated in threats that he would be beaten up because he did not want to be involved.  He referred particularly to an incident on 14th January 1996 and a telephone call later in August of that year.  After this he said he went to the police in Chatham.  Later he said he went to see Mr Woodward and this put Kulvinder in a difficult position and it also, you may think, put a strain on the marriage.  To start with Kulvinder supported her husband but that however changed when he went to India for Christmas in 1996.  In February 1997 Mandeep told you that he went to the DSS and made a statement to a fraud investigator called Alan Moss, you may remember his statement was read." 
That was the evidence about the point and the way that the judge directed the jury.  Mr Feder submits that on  that evidence there was no evidence to go to the jury and the judge should have stopped the case; alternatively, the judge should have summed up very much more carefully into the question whether there was indeed an investigation of an offence proceeding.
      We accept his submission that the judge was wrong when he said that the Crown did not have to prove that in fact there was an investigation underway.  It is true that section 51(1)(b) speaks of the state of mind of the defendant when it says in effect that he must know or believe that the other person is assisting in the investigation of an offence.  At that stage the statutory requirements would be satisfied even if he was wrong in his belief and there was no offence being investigated.  But when one comes on to the language of section 51(1)(c), which says "intending thereby to cause the investigation or the course of justice to be obstructed, perverted or interfered with", in our judgment those words necessitate that there was in fact an investigation being carried on.  They do not contain words watering down the effect of that language, such as  'the investigation which he believes to be in progress' or words of that kind.
      Accordingly, there needed to be evidence before the jury that an investigation was in fact in progress. 
      Mr Burn has told us how the evidence was whittled down by agreement between counsel ‑ we were shown Mr Moss' original statement and the revised statement ‑ because, Mr Burn said, there was great anxiety not to place evidence before the jury enabling them, in a sense, to enquire into whether a fraud had in fact been going on and not to prejudice the evidence before them in that way.
      In our judgment, however, Mr Moss' attenuated statement, which says in clear terms that he was a housing benefit fraud officer and that he had paid visits to the homes of Baldev Singh and Chamkaur Singh in connection with his enquiries to verify their applications, and that he had interviewed Mandeep and subsequently obtained a witness statement from him, coupled with the evidence that Mandeep himself gave to the jury whose effect we have summarised, makes it clear that there was ample evidence before the jury (if it chose to accept it) that an investigation was indeed being carried on.
      We have also considered whether the conviction should be regarded as safe because another part of the judge's direction was wrong.  Mr Feder has pointed out to us that the judge seems to have overlooked the provision of section 51(7) of the Act which creates a  statutory presumption in favour of the Crown in relation to the matters continued in paragraph (c) of subsection (1) if the Crown adduces evidence which satisfies paragraphs (a) or (b).  Since any error that the judge made when he said that the Crown did have to prove that the defendant intended to cause the investigation to be obstructed was an error in his clients' favour, we are not impressed by this argument as a ground for challenging these convictions.
      For these reasons, in our judgment, the convictions are safe.
      Mr Jones, who appears for Chamkaur Singh, sought to raise an argument on a point on which the single judge refused leave, which was to the effect that counts 1 and 2 should not have been tried together, and that the judge was wrong in ruling that they were not so overwhelmingly prejudicial that they should not be tried together.  He submitted that there was a danger if a new offence of intimidation was coupled with a substantive charge under section 18 of the Offences Against the Person Act.  Given that none of the defendants had ever been charged with housing benefit fraud, there was a danger, in joining the section 51 count, of adducing evidence which was prejudicial against them.  Count 2 let in enormous prejudice without the defendants being  able to know of the allegations or to refute them.  He submitted that this produced a situation in which, with allegations of housing benefit fraud in the background, these Sikh defendants, facing trials on serious criminal charges of assault and intimidation in the Maidstone Crown Court, were very vulnerable to prejudice but were denied the means of dealing with it.  He also complains that no direction was given to consider each count separately.
      Although the single judge refused leave to appeal and no application was made to renew the application on this part, nevertheless, we have considered Mr Jones' submissions.  In our judgment they do not raise grounds for challenging the safety of the conviction.  It was inevitable, even if count 2 had not been on the indictment, that the jury would have had to hear background evidence of the events leading up to the incident where the four men visited the house.  In our judgment this was very much a matter for the trial judge in the exercise of his discretion whether to sever the indictment or not.  The two counts were appropriately joined, and this Court is always very reluctant to interfere with the discretion of a trial judge of a matter of this kind.  We are not surprised that the single judge refused leave.  Although the judge ought to  have given the jury a direction that they must consider each count separately, we do not consider that his failure in that regard made the subsequent convictions unsafe in the circumstances of this case.
      We turn now to the appeals against sentence.
      In sentencing Baldev Singh, the judge said that he took into account everything that had been said on his behalf, particularly relating to his health.  He was sorry to see from a pre‑sentence report that he showed no signs of remorse for what happened to the victim. Having listened to the evidence for many days he had no doubt that he was part of the organisation of the events for one reason, which was that Mandeep Gill was a person who was not prepared to join in with the defendants' fraudulent activities relating to housing benefit.  When persuasion failed, he resorted to violence, with a view to stopping him reporting the criminal activities to the authorities.  If that were not bad enough, Baldev Singh was prepared to use his own authority as head of part of his family to coerce his sons and his daughter to carry out the appalling beating that was meted out to Mandeep.  The judge said that he dragged them down to the level of his own criminality.  In doing so, he had dishonoured not only his family, ruining his sons and daughter and niece, as well as Mandeep in the process,  but had also dishonoured the temple to which he had belonged and the whole of the law‑abiding Sikh community of the district.  He was clearly, together with his brother Jarnail, most to blame for this affair.
      In relation to Jarnail Singh, he took the view that he was just as much involved as his brother, and he would not repeat what he had said in respect of him.
      Mr Feder has drawn to our attention all the mitigating statements which were placed before the sentencing judge and which he took into account when sentencing, in particular a report relating to Baldev's Singh's health by Dr Qureshi, good prison reports and good reports from the Hindu priest and the Sikh priest in the prison and the matters referred to by way of mitigation in the pre‑sentence report.
      In our judgment the sentence of five years' imprisonment for this serious attack was one which the judge was entitled to pass.  The judge heard the evidence, and in our judgment it cannot possibly be said that the sentence on either Baldev Singh or Jarnail Singh was manifestly excessive.
      On the other hand, a compensation order of £5,000 was made against each of them.  Mr Feder challenges the appropriateness of the judge making those compensation orders.  He said that, although there was evidence that  the defendants owned a certain amount of property, there was no enquiry into the matter.  There was evidence before the judge that Baldev Singh was bankrupt, and the judge was not entitled to say, as he did, without further enquiry, that the whole background to the case, about which he relied on the evidence of Mandeep, suggested that he had access to substantial assets which were under his control but not in his name.
      In relation to both these defendants who have been sentenced to substantial terms of imprisonment, we consider that the judge was wrong to make orders of compensation against this background without a proper enquiry into the question whether they did have assets from which they could pay compensation.
      The two compensation orders are therefore quashed. If Mandeep wishes to pursue the matter, he will have to do it by other means.  Thus, the appeals are allowed but allowed in that respect only.               

